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IN THE COURT OF THE MEMBER,  

MOTOR ACCIDENT CLAIMS TRIBUNAL, SONITPUR, TEZPUR 

   

Present:  Smti Bobita Kshetry , AJS, 
      Member, MACT, Sonitpur 
      Tezpur 
 

  MAC Case No: 35/2020 (Injury) 

   On the death of Biswanath Das, his wife and minor 

daughter-: 

1. Smti Rotimala Das 

W/O : Late Biswanath Das 

2. Miss Ritika Das (Minor daughter) 

D/O : Late Biswanath Das 

R/O Rubber Bagan, Barika Chuburi 

P.O. : Tezpur 

Dist.: Sonitpur, Assam 

                             ---- Claimants 

    -Vs- 

1.  Sri Dhananjay Sarkar 

S/o Sri Dhirendra Sarkar 

R/o- Vill.: Barguri, P.O. : Tezpur 

 Dist : Sonitpur, Assam 

          ---Owner of the offending vehicle(No. AS-12Y-0429) 

 

2. Sri Ranjan Das 

S/o Arun Kr. Das 

R/o Nepalipatty, P.O. : Tezpur 

  Dist. : Sonitpur, Assam 

           ---Driver of the offending vehicle(No. AS-12Y-0429) 



Page 2 of 17 

 

 

                       

 3.   The Oriental Insurance Co. Ltd.  

          ---Insurer of the offending vehicle(No. AS-12Y-0429) 

 

 4.   Sri Swapan Mandal  

  S/o Late Jiten Mandal 

 R/o- Madhyapara, Ward No. 15 

 P.O.: Tezpur 

  Dist : Sonitpur, Assam 

    ---Owner Cum driver of another vehicle                                              

……….(No. AS-12U-6384) 

 

 5.   The New India Assurance Co. Ltd.  

          ---Insurer of the vehicle (No. AS-12U-6384) 

                                                          ---- Opposite parties. 

 

Date of argument: 18-11-2022, 17-12-2022, 06-01-2023 

Date of Judgment: 11-01-2023  

  

APPEARANCE: 

Advocate for the claimant: Mr. A. Goswami  

Advocate for the opposite party No.3: Mr. P. Kakoty 

Advocate for the opposite party No.4: Mr. D. Bose  

Advocate for the opposite party No.5: Mr. P. Sethi 
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J U D G M E N T 

 

1. This is an application u/s 166 of the M.V. Act 1988, seeking 

compensation to the tune of Rs.6,05,080/- (Rupees Six Lakhs Five 

Thousand & Eighty ) only for the  injuries sustained by the claimant 

– Biswanath Das in the Motor Vehicle Accident .  

2. Initially, the claim petition was filed by the deceased- 

Biswanath Das seeking compensation on account of the injuries 

sustained by him in the said Motor Vehicle Accident. But, during 

pendency of the claim petition, he expired and hence, his wife filed 

a petition for substitution and my Learned Predecessor allowed the 

said petition. Thereafter, she prosecuted the claim petition. 

3.    The case of the deceased claimant-Biswanath Das is that on 

26.02.2020, he was travelling as a pillion rider in a vehicle bearing 

registration No. AS-12-U- 6384 ( Honda Activa ) with his friend Sri 

Swapan Mandal.  When they reached Kali Mandir, Gopinath Nagar, 

Mazgaon, the offending vehicle No. AS-12-Y-0429 (Bajaj Pulsar) 

owned by the opposite party No.1 being driven by the opposite 

party No.2 which was coming from the opposite direction in a most 

negligent and reckless manner endangering human lives and 

properties failed to control the vehicle and hit the claimant's 

vehicle. The claimant and his friend fell down on the busy pucca 

public road. The people nearby gathered there and evacuated the 

claimant and his friend to the Kanaklata Civil Hospital, Tezpur. He 

was rendered medical aid there along with his friend Sri Swapan 
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Mandal. Said Swapan Mandal received minor injuries and as such 

he was released. The claimant's injury, was grievous in nature and 

as such, he was shifted to Baptist Christian Hospital, Tezpur. 

           The claimant underwent ortho surgery in his right leg 

including installation of plate in Baptist Christian Hospital as an 

indoor patient and remained there from 26.02.2020 till 02-03-2020. 

The claimant has been undergoing physiotherapy exercises and 

regular check ups at Baptist Christian Hospital,Tezpur. It is alleged 

that the accident took place due to rash and negligent driving of 

vehicle bearing registration No. AS-12-Y-0429 driven by its driver 

OP No.2. 

             Due to the surgical operation underwent by the claimant, 

he could not work as a daily wage earner. He claimed that his 

monthly income was Rs. 13,000/-. 

4.  Notices were issued on the opposite parties. The case 

proceeded exparte against OP No. 1 as he failed to appear despite 

service of notice upon him. The case was struck off against OP No. 

2. O.P. Nos 3, 4 and 5 appeared and contested the case by 

submitting the written statement. In the written-statement, OP 

No.4 i.e. Owner cum driver of the another vehicle bearing 

registration No. AS-12-U-6384 (Honda Activa) stated that the claim 

case is not maintainable and alleged that the accident took place 

only due to rash and negligent driving of OP NO 2. It is stated that 

the vehicle of OP no 4  was  insured with the New India Assurance 
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Co. Ltd. and the policy was valid upto 17.06.2020 and OP no 4 had 

a effective and valid driving licence at the time of the alleged 

accident. Hence, prayed to exonerate the OP No 4 from the liability 

to compensate the claimant. 

5.    Opposite Party No.3 i.e. the Oriental Insurance Company 

Ltd. also submitted written statement. It is stated that the claim 

proceeding is bad for non joinder of necessary parties and liable to 

be rejected. The claimant was riding on a scooty bearing 

registration AS-12-U-6384 (Honda Activa) owned and driven by 

opposite Party No.4 at the material time of alleged accident and 

said scooty was insured with the opposite Party No.5. The alleged 

accident was a collision between the said scooty and another bike 

bearing Registration No. AS-12-Y-0429(Bajaj Pulsar) and as such 

composite and contributory negligence was involved. The instant 

claim is made against the Opposite party No. 1, 2 & 3 (owner, rider 

and insurer respectively of the bike) and no claim is made against 

OP No. 4 & 5 (although they were made parties) and as such the 

claim should be rejected. The offending vehicle bearing 

Registration No. AS-12-Y-0429(Bajaj Pulsar) insured with this 

answering OP. Party with valid insurance policy and valid driving 

licence of the driver at the time of accident. Hence, prayed for 

dismissal of the claim against OP no 3.  

6.    Opposite Party No.5 i.e. the New  India Assurance Company 

Ltd. also submitted written statement. It is stated that there is no 
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any liability of OP No.5 for the alleged accident. The offending 

vehicle motorcycle (Bajaj pulsar) bearing registration No. AS-12-Y-

0429 is registered in the name of the opposite party No.1 and is 

duly and comprehensively insured with the OP No.3, i.e., the 

Oriental Insurance Co. Ltd. and as such, if any liability arrives at 

after adjudication of the above said case then the liability for 

payment for the awarded compensation amount will be wholly and 

solely upon the said O.P. No.3, i.e., the Oriental Insurance Co. Ltd. 

Hence, prayed for dismissal of the claim case against this OP.  

7.   On perusal of the pleadings and after hearing from the 

Learned Counsels for both the parties, the following issues are 

framed by my Learned Predecessor : 

(1)     Whether the claimant-  Biswanath Das received his injuries 

in a RTA at about 9.30 A.M. on 26/02/2020 due to rash and 

negligent manner in which the vehicle bearing No. AS-12Y-

0429(M/cycle Bajaj Pulsar 150 DTS-I(ABS) and No. AS-

12U/6384(Honda Activa 125) that hit the claimant was being 

driven? 

(2)    Whether the claimant is/are entitled to get any compensation 

as prayed for and if so, from whom and to what extent? 

8.     During the course of hearing, the claimant – Biswanath    

Das submitted his evidence-on-affidavit as CW-1. But, he could not 

be cross-examined as he expired during pendency of the case. So 

his evidence is expunged.   
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  9.  Perused the case-record. It is found that during pendency of 

the case, the claimant- Biswanath Das met with another road 

traffic accident and succumbed to his injuries on 26.03.2022 at 

Tezpur. Accordingly his wife – Smti Rotimala Das and her minor 

daughter- Miss Ritika Das, being the legal heirs and successors of 

the deceased claimant filed the petition under Order 22 Rule 3(1) 

of the CPC and vide order dated 05-08-2022 passed by my Learned 

Predecessor, the names of the legal heirs of the deceased claimant 

was inserted in the claim petition. The newly substituted claimant- 

Smti Rotimala Das    adduced her evidence as Cw-1 and exhibited 

some documents. No evidence has been adduced by the Opposite 

parties.  

10.    Heard arguments for both the parties. Perused the case 

record as well as the documents. Claimant side submitted written 

argument also.  

 

Discussion, Decision and Reason there of : 

11.    I have considered the evidences on record and after hearing 

the arguments passed the judgment on the issues so framed. 

 

Issue No. (1) : 

12.       The newly impleaded claimant- Smti Rotimala Das  

adduced her evidence as  CW-1 and stated that her husband- 

Biswanath Das had filed this case for grant of compensation for 

injuries sustained by him in a road traffic accident which took place 
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on 26-02-2020 at 9.30 AM near Kali Mandir, Gopinath Nagar, 

Mazgaon, under Tezpur PS caused by offending vehicle  bearing 

registration No. AS-12-Y-0429 (Bajaj Pulsar). Her husband was 

travelling as a pillion rider in a vehicle bearing registration No. AS-

12-U-6384(Honda Activa) along with his friend Sri Swapan Mandal 

using the left side the PWD road. When they reached Kali Mandir, 

Gopinath Nagar, Mazgaon, the offending vehicle No. AS-12-Y-0429 

(Bajaj Pulsar) owned by the opposite party No.1 being driven by 

the opposite party No.2 was coming from the opposite direction in 

a most negligent and reckless manner endangering human lives 

and properties failed to control the vehicle and hit the vehicle in 

which her husband was travelling. He and his friend fell down on 

the busy pucca public road. The people nearby gathered there and 

evacuated the claimant and his friend to the Kanaklata Civil 

Hospital, Tezpur. He was rendered Medical aid there along with his 

friend - Swapan Mandal. CW-1 further stated that while Swapan 

Mandal received minor injuries, her husband’s  injury  was grievous 

in nature and as such he was shifted to Baptist Christian Hospital, 

Tezpur. The concerned police authority of the Tezpur police station 

was informed about the incident and a case was registered vide 

Tezpur P.S. Case No. 419/2020, u/s 279/338 IPC was registered 

against the driver/ owner of the offending vehicle (Bajaj Pulsar). 

13.  CW-1 has exhibited certain documents in support of her claim. 

Ext.1 is the Certified copy of FIR, lodged against the driver of the 

offending vehicle bearing Registration No. AS-12-Y-0429 (Bajaj 
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Pulsar), Ext.2 is the Accident Information Report (Form 54) 

showing involvement of the offending vehicle bearing Registration 

No. AS-12-Y-0429 (Bajaj Pulsar) in the accident which took place 

that on 26-02-2020 at 9.30 AM at near Kali Mandir, Gopinath Nagar, 

Mazgaon,in which the claimant’s husband- Biswanath Das (since 

deceased) sustained injuries. Ext-3 is the Discharge Certificate 

issued by KCH, Tezpur and Ext-44 is the Discharge Summary of 

Baptist Christian Hospital, which shows the date of admission of 

Biswanath Das as on 26.02.2020 for surgery and the discharge 

date is 02.03.2020 with alleged history of RTA while riding a 

scooter when he collided with another 2 wheeler vehicle on 

26.02.2020.     

14.     In her cross examination, CW-1 stated that her husband 

died on account of different accident, that took place during 

pendency of the case and the death has no relation with the 

present case. She further stated that her husband was travelling as 

a pillion rider on a scooty which was hit by the offending motor 

cycle.  She did not see the accident. She disclosed that she had not 

submitted any age or income proof document of her husband. 

15.     There is no rebuttal evidence from the opposite parties. 

16.   To determine the negligence, reliance is placed on the  

judgment reported in 2009 ACJ 287, National Insurance Company 

Limited vs. Pushpa Rana & ors. wherein it was held that “in case 

the petitioner files the certified copy of the criminal record or the 

criminal record showing the completion of the investigation by the 
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police or the issuance of charge sheet under section 279/304 A IPC 

or the certified copy of the FIR or in addition the recovery memo 

and the mechanical inspection report of the offending vehicle, 

these documents are sufficient proof to reach to the conclusion 

that the driver was negligent.” 

17.        In the case of Kaushnumma Begum and others v/s New 

India Assurance Company Limited, 2001 ACJ 421 SC, it was held 

that the issue of wrongful act or omission on the part of driver of 

the motor vehicle involved in the accident has been left to a 

secondary importance and mere use or involvement of motor 

vehicle in causing bodily injuries or death to a human being or 

damage to property would made the petition maintainable under 

sections 166 and 140 of the Act. It is also settled law that the term 

rashness and negligence has to be construed lightly while making a 

decision on a petition for claim for the same as compared to the 

word rashness and negligence as finds mention in the Indian Penal 

Code. This is because the chapter in the Motor Vehicle Act. dealing 

with compensation is a benevolent legislation and not a penal one. 

18.   In Bimla Devi and ors. vs. Himachal Road Transport 

corporation and ors (2009) 13 SC 530, supreme court held that- 

          “In a situation of this nature, the Tribunal has rightly taken 

a holistic view of the matter. It was necessary to be borne in mind 

that strict proof of an accident caused by a particular bus in a 

particular manner may not be possible to be done by the 
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claimants. The claimants were merely to establish their case on the 

touchstone of preponderance of probability. The standard of proof 

beyond reasonable doubt could not have been applied.” 

19.      In view of the evidence of CW-1 as well as the documents     

relating to criminal case and medical documents on record, it is 

held that the claimant has been able to prove that her husband- 

Biswanath Das (since deceased) sustained injuries on 26-02-2020 

due to rash and negligent driving by the driver of the offending 

vehicle bearing Registration No. AS-12-Y-0429 (Bajaj Pulsar) 

  Issue No.1 is decided in favour of the claimant. 

 

Issue No. (2) :  

20.     Admitted fact is that injured Biswanath Das died in another 

accident, so there is no nexus between the death and the injury. 

So, claimants are not entitled for any death claim for the death of 

said Biswanath Das. 

21.   Learned Counsel for the claimants argued that in the event 

of non-finding the case fit for death claim, then also the claimants 

are entitled for the expenses made during the treatment of      

injured Biswanath Das under the head of pecuniary loss as it was 

loss of estate for them. 

22.  Now, Motor Vehicle Act is a beneficial and welfare legislation. 

Section 166 (1) (a) of the Act provides for a statutory claim for 

compensation arising out of an accident by a person who has 

sustained the injury. Under Clause (b), compensation is payable to 
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the owner of the property. In case of death, the legal 

representatives of the deceased can pursue the claim. But claims 

of personal injuries would abate with the death of the injured.  

23. In the case of Madhuben Maheshbhai Patel vs Joseph Francis 

Mewan and Others, 2015(2)GLH499, it is held that even after the 

death of the injured claimant, claim petition does not abate and 

right to sue survive to his heirs and legal representatives in so far 

as loss to the estate is concerned, which would include personal 

expenses incurred on the treatment and other claim related to loss 

to the estate.  

24. So, far entitlement of compensation and amount is concerned 

, as it is proved that Biswanath Das has sustained injury in RTA due 

to negligence of the offending vehicle bearing No AS-12Y-0429  

owned by OP no 1 and he died later in another accident. Under the 

provisions of Section 166 M V Act, the claimants being the legal 

heirs of deceased Biswanath Das are entitled to get compensation 

for the expenses portion only to be calculated on the documents 

proved by them.     

25.     Regarding compensation, the Learned Counsel for the 

claimant argued that this claim case was filed by Biswanath 

Das,(since deceased) who by occupation was daily wage earner for 

grant of compensation for grievous injuries sustained by him in a 

RTA that took place on 26-02-2020 at 9.30 AM near Kali Mandir, 

Gopinath Nagar, Mazgaon, under Tezpur PS, and he met with an 

another RTA and succumbed to his injuries on 26-03-2022 at 
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Tezpur. Accordingly, the wife of the claimant- Smti Rotimala Das 

and her minor daughter being the joint legal heirs and successors 

filed petition under Order XXII Rule 3(1) of the Civil Procedure 

code on 22-04-2022. It is further submitted that in this instant 

claim case , the claimant- Smti Rotimala Das being a helpless 

widow with her only girl child has come to the precincts of the 

justice delivery machinery to get just relief by way of compensation 

as a third party to the proceeding.  

26.       In this instant case, it has been claimed that an amount of 

Rs. 62,080 /- has been incurred for the medical treatment of the 

injured person.  In this regard, the CW-1 has submitted Cash 

Memos (Exhibit-4, Exhibit- 6, Exhibit-8 to 14, Exhibit-18 to 27, 

Exhibit-30 to 31, Exhibit-36 to 37, Exhibit-42 & 43, Exhibit- 45 to 

47, Exts-49 to 53, Exts -55 to 60, Exts -63 & 64, Exts-66 to 67,  

Exhibit-70 to 72, Exhibit-74 to 78, Ext- 80 to 82, Ext-84 to 85, 

Exhibit-87 to 89, Ext-91, Ext-93 to 95, Ext-97, Exts-99 to 103) 

amounting to Rs. 60,616/- only relating to the expenses incurred in 

his treatment. Exhibit-3, Exhibit-5, Exhibit-7, Exhibit-15, Exhibit-16, 

Exhibit-17, Exhibit-28, Exhibit-29, Exhibit-32 to 35, Exhibit-38-41, 

Exhibit-44, Exhibit-68 to 69, Exhibit-73, Exhibit-86 and Exhibit-104 

are the Medical Reports. Exhibit-105 is the X-ray plate. 106 is the 

Aadhar card of the claimant. Therefore, the Cash Memos i.e. 

(Exhibit-4, Exhibit-5 to 6, Exhibit-8 to 14, Exhibit-18 to 27, Exhibit-

30 to 31, Exhibit-36 to 37, Exhibit-42 to 43, Exhibit- 45 to 67, 

Exhibit-70 to 72, Exhibit-74 to 85 and Exhibit-87 to 103) are 
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considered as the valid and cogent documents regarding the 

expenses incurred by the claimant towards his injuries sustained in 

the alleged accident.  

27.      Upon careful scrutiny of the bills and vouchers, it is found 

that the claimants have been able to prove that injured- Biswanath 

Das had actually incurred expenditure of Rs. 60,616/-(Rupees Sixty 

Thousand Six Hundred and Sixteen) for his medical treatment. 

Thus, the claimants are entitled to get the said expenses. So, 

pecuniary damage comes to Rs. 60,616/-(Rupees Sixty Thousand 

Six Hundred and Sixteen). 

28.   Apart from this, the claimants are also entitled for some 

amount towards incidental expenses like conveyance, 

accommodation, diet etc incurred during treatment which are part 

of pecuniary damages. However, they are not entitled for any 

amount as non-pecuniary damages on account of pain & suffering, 

being personal injuries. 

  

    Therefore, total compensation comes to Rs. 60,616/- + Rs. 

15,000/-= Rs. 75,616/- 

29.    Perused Ext.2 which is the Accident Information Report 

(Form 54). It reflects that the offending vehicle bearing Regd. No 

AS-12Y-0429/Bajaj Pulser was insured with OP No.3 i.e. the 

Oriental Insurance Co. Ltd. vide policy No. 321202/31/2020/2520, 

valid up to 26-08-2024 in the name of the owner (OP No.1) and 

driver (OP No.2) was driving the offending vehicle with a valid 
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driving licence. As the offending vehicle was under insurance 

coverage on the date of accident i.e. 26-02-2020, so the OP No.3, 

the insurer of the offending vehicle is liable to pay the 

compensation to the claimants.  

 

     Hence, issue No.2 is decided accordingly. 

 

 

ORDER 

In the result, the claimants, being the legal heirs of the 

deceased Biswanath Das are entitled to get Rs 75,616/- ( Rupees 

Seventy Five Thousand Six Hundred and Sixteen ) only with 

interest @ 6% per annum from the date of filing the claim petition 

i.e. 11-09-2020 till payment, from the OP No 3, i.e. Oriental 

Insurance Company Ltd. is directed to make payment of the 

aforesaid amount to the claimant within a period of 30(thirty) days 

from the date this order to this Tribunal only by  RTGS/NEFT, for 

transfer of the same to the account of the claimant. 

If any interim compensation has already been paid, then it 

will be deducted from the total awarded amount of compensation.  

Let a free copy of judgment be furnished to the parties 

concerned as provided u/s 168(2) of MV Act within 7 days from the 

date of judgment. 

           Accordingly, this instant case is disposed of on contest. 
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           Given under my hand and seal of this Tribunal on this               

11th day of January, 2023, at Sonitpur, Tezpur.   

 
Dictated and corrected by me. 

 

 

 

          (Smti Bobita Kshetry) 

Member, MACT                   Member, MACT 

       Sonitpur, Tezpur.                   Sonitpur, Tezpur. 
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A N N E X U R E 

 

1. Witness of the Claimant: 

           (i) Smti Rotimala Das 

2. Witness of the Defence: 

              Nil 

3. Claimant’s Exhibits: 

        Ext. 1 Certified Copy of FIR 

             Ext. 2 Accident Information Report (Form 54). 

  Ext. 3 Discharged Certificate of KCH, Tezpur. 

Ext. 4 to 104 Medical Reports, Prescriptions, Cash 

memos, bills and Money Receipt. 

Ext. 105 X-ray Plate 

Ext. 106 Adhar Card of the claimant.  

4. Exhibits of the Defence: 

         NIL. 

 

 (Smti Bobita Kshetry) 
                   Member,  

MACT, Sonitpur, Tezpur  
 

 

 

 


